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APPEAL NO. 01 of 2000
BETWEEN -

Beach Protection Council of Qrissa,

Dolamandap Sahi, Bank Lane,

- AUPP/Dist ... PURI -752001 )

Thmugh its President, Shri Jagannath Bastla Appellant

AND

Secretary to Governmcm of Indxa Ministry of Surface Transport
Transport Bhavan,

1, Parliament Street,  New Delhi

. Secretary to Government of India, Ministry of Envuonment & Forests,
Paryavaran Bhavan,
CGO complex, Lodi Road, =~ New Delhi - 1100 03

‘Special Secretary,

The State of Orissa,

Department of Public Enterprises and Commerce
Bhubaneswar

Secretary, Environment & Forests Department,
State of Orissa, Bbbaneswar.

Managing Director, International Seaport Private Ltd.,
East India Chambers, III Floor, 3-Village Road, -
Nungambakkam, Chennai- 600 034
i (Through Shri V.Krishnamurthy,
Advocate, 340n New Lawyers' Chambers
Supreme Court, New Delhi) .
Respondents

Order dated the 7* May, 2000 of the National Envxronmqnt Appellate Authority
in the above case is enclosed U 2 ] :
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: . Delhi—
A2 do 31, Fmevam dew WRms, @d O3, 7§ RN 110003 ('(m%"“ 0003 -

GATE'NO.: 31, JAWAHARLAL NEHRU STADIUM, LOOHI ROAD, NEW DELHI 110003, (lNDIAl
TEL. : 4633681 FAX : 011 - 4644791



Date : 7" May, 2000,

CORAM:
Hon’ble Mr. Justice N.Venkatachala 'Chajrperson
Smt. Nirmala Buch _ Vice Chairpérson
- Shri Mohinder Singh ' Member
-Shri Ejaz A Malik : _ Member
- For Appellant (s) Mr. Jagannath Bastia, Presidcni Beach Protection  Council
-~ of Orissa
For Respondent (s)

Mr. AX. Aggarwal, Desk Officer (Ports Developments) for
Respondent — ] and Respondent ~ 2 ’
Mr. Sidhartha Pradhan, Special Secretary, Department of
Commerce, Govt. of Onssa for Respondents - 3 & 4.

Mr. V. Krishnamurthy, Advocate for Respondent - 3

ORDER

This appeal is preférred under sub-section (1) of Section 11 of the National
Environment Appellate Authority Act, 1997 (the NEAA Act) by Beach
Protection Council of Orissa - the Appellant, against Order No. PD/76O]7 '8/98-
PDZ (CRZ) dated the 4 January, 2000 made by the Central Govcrnment in the
Ministry of Surface Transport (Ports Wing) - Respondent - 1, granting in favour
of International Seaport Pvt. Ltd., - RCSpondent -5, environmental clearance for
expansion of Dhamra Port Project oﬁ"the“@ﬁésja‘ coast (the Pon Préject) sub jéc.t to

fulfillment of the safeguards stipulated thereunder. Ministry of Environment and

Forests of the Central Government is arrayed as Respoadent - 2 in the above
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® appeal, while the Department of Public Enterprises and Commerce of the State
o of Onssa and the Environment and Forests Department of the State of Orissa are

.. arrayed as Respondents - 3 & 4 respectively, therein.

of the Central Government

As the Ministry of Surface Transport

(Respondent-1) has come to make the environment clearance order under the
present appeal, for expansion of the Port Project instead of the usual Ministry of

Environment and Forests of the Central Government (Respondent - 2), the legal

position thereof, which requires clarification at the out set, may be put thus:

Sub-section (1) of Section 3 of Environment (Protection) Act. 1986 (the EP

Act) empowers the Central Government to take all such measures. as it deems
necessar)y or expedient, for the purpose of protecting and improving the qualiny of

the environment and preventing, controlling and abating emvironmenial pollution

subject to the other provisions of the EP Act.

-

However, sub-section (2) of Section 3 of the EP Act, while dealing with
some of the matters in respect of which measures could be taken by the Central
Goverdiment under sub-section (1) of SéCt‘i‘Oﬁ. 3 tﬁéféof, adverts 1n c]ause-(v') of
sub-sectibn (2), thereof, to ‘restriction of areas in Which any industries, operations

or processes or class of industries, operations or processes,.éhaﬂ not be carried out

or shall be carried out subject to certain safeguards’, as a matter in respect of

which measures could be taken by the Central Government under sub-section (1)
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thereof.  But, clause (e) of sub-section (2) of Section 6 of the EP Act, adverts to
the matter of  ‘prohibition and restriction on the Jocation of industries and the

carrying on processes and opcrations in different areas’ as a matler, respecling

which, the Central Government could take measures under sub-sectlon (1) of
Section 3 of the EP Act by  making Rules by Notification in the Official
~ Gazerte. Then, \xfiaen Enviroﬁment (Protection) Rules, 1986 ( the EP Ru]cs) are
made by thé Notification in the Ofﬁcizﬂ Gazette dated the .19“’ Novernberl,_]986.,
Rule 3 thereof, r;alfers to the factors required to be taken into consideration by the
Cemra] Government and the procedure to be followed by it for .takin g measures in
~v-m-t-h.e- matter of *prohibition and restriction on location of industries and the carmying

on processes and operations in different areas’. 1t reads:

“3(1) The Central Government may take into consideration the
following factors while prohibiting or restricting the location of
industries and caming on of processes and operations in different
areas —

(1)  standards for quality of environment in its various aspects laid
~ down for area. : ,

(1) the maximum allowable limits of concentration of various
environmental pollutants (including noise) for an area.

(i1) the likely emission or discharge of environmental pollutants
from an industry, process or operatlon proposed to be
prohibited or restricted.

(1v)  the topographic and climatic features of an area.

(v)  the biological diversity of the area which, in the opinjon of the
Central Government needs to be preserved.

(vi). envuonmenta]]y “compatible land use:

(vu) net adverse environmental impact likely to be caused by an
industry, process or operation proposed to be prohibited or .
restricted.
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(viii) proximity to a protected area under the Ancient Monuments and
Archaeological Sites and Remains Act, 1958 or a sanctuary,
national park, game reserve or closed area notified as such
under the Wild Life (Protection) Act,. 1972 or places protected
under any treaty, agreement or convention with any other
country or countnes or in pursuance of any decision made in
any international conference, association or other body.

(ix)  Proximity to human settlements.

(x) Any Other factor as may be considered by the Cenral
-Government to be relevant to the protection of the environment

In an area.

(2)  While prohibiting or restricting the location of industries and
carrying on of processes and operations in an area, the Central
Government shall follow the procedure hereinafter laid down.

(3) (a)Whenever it appears to the Central Government that it is
expedient to impose prohibition or restrictions on the locations
- of an industry or the carrymg on of processes and operations in
an area, it may by notification in the official gazette and in such
other manner as the Central Government may deem necessary

from time to time, give notice of its intention to do so.

(b) Every notification under clause (a) shall give a brief description
of the area, the industries, operations, processes in that area
about which such notification pertains and also specify the
reasons for the imposition of prohibition or restrictions on the
locations of the industries and carrying on of process or
operations in that area.

(c)Any person interested in filing an objection against the
imposition of prohibition or restrictions on carrying on of
processes or operations as notified under clause(a) may do so in
writing to the Central Government within sixty days from the
date of publication of the notification in the Official Gazette.

(d) The Central Government shall within a period of ope hundred
and twenty ddys from the date of publication of the notification
in the official gazette consider all tlie objections received
against such notification and may impose prohibition or
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_restrictions on location of such industries and the carrying on of
any process or operation in an area.”

Subsequently, the Ministry of Environment and Forests of the Central
Government, has exercised its power under sub-section (1) and clause (v) of sub- .
section (2) of Section 3 of the EP Act read with clause (d) of sub-rule (3) of Rule
5 of the EP Rules, to issue a Notification in the Official Gazette on 27" January,

1994, called 'the Environment Impact Assessment Notification, 1994' (the EIA

' ~Notification) - to direct that neither any expansion or modernization activity (if

pollution load is to exceed the existing one) nor any new project listed in the
Schedule — I of that EIA Notification shall be undertaken in any part of India
from the date of its publication, unless emvironment clearance is accorded by the

Central Government, following the procedure laid down in that notification.

*Since "Ports, Harbours, Airports (except minor ports and harbours) fall in
~ Item 3 of the list of projects in Schedule - 1 of the EIA Notification. requining
emironmental clearance f-rorﬁ the Central Government in the Minisin of
Environment and Forests, none of those projects would have bzen undertakan
~without environment clearance from the Central Government in the Minisiny of
Environment and Forests, when they are new projects or when they are expansion
or modernizatjon of existing projects, if their pollution potential were to exceed the

existing one. However, paragraph 3 of the E1IA Notification, since declares that

| nothing contaioed in that notification shall apply to any item falling under Entry

No. 3 of Schedule — 1 thereof to be located or proposed to be located in the areas
covered by Notification SO ‘No. 114(E) dated the 20“’ February 1991 C new
projects, as well as, - expansion and modernization projects relating to Ports,
Harbours, Airports to be locatcd“or-prol'aosed»to be locatcd in the areas covered by
the lattcr Nooﬁcaoon, get excluded from the EIA 'Nohﬁcabon Therefore, if any
| Port and Harbour Project, be it a new project or be it an expansion OF
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‘ modemizaiion project falling in the coastal stretches of seas, bays, estuaries,
) creéks, nvers and backwaters which are influenced by tidal action (in the landward
side) upto 500 m;ters- f;om the High.Tide Line (HTL) and the land betwesn the
" Low Tide Line (LTL) and the HTL, declared as Coastal Regulation Zone under
" Notification SO No. 114(E) dated the 20" February, 1991 issued by the Ministry
of Environment and Forests of the Central Government in exercise of the powers
vested 1n it under Sections 3(1) and 3(2)(v) of EP Act and clause (d) of sub-rule
(3) of Rule 5 of EP Rules, could be undertaken only after obtaining environmental
clearance as per that Coastal Regulation Zone (CRZ) Notification. But, that CRZ
Notification, has come to be amended by the Ministry of Environment and Forests
of the Central Government by Notification SO No. 114(E) p.ublished in the
Official Gazette dated the 9% July, 1997, Its provisions, in so far as they become

matenial, for deciding the questions ansing for consideration in this appeal, could

be cxcerpted:

"Now, therefore in exercise of the powers conferred by Clause (d) of
sub-rule (3) of Rule 5 of the Environment (Protection) Rules. 1986
and all other powers vesting in-its behalf, the Central Government
hereby declares the coastal swetches of seas, bays, estuaries, creeks,
rivers and back-waters which are influenced by tidal action (in the
Jandward side) upto 500 metres from the High Tide Line (HTL) and
the land between the Low Tide Line (LTL) and the HTL as Coastal
Regulation Zone; and imposes with effect from the date of this
Notification, the following restrictions on the settmg up and expansion
of industries, operations or processes, etc., in the said Coastal
Regulation Zone (CRZ). For purposes of this Notification, the High
Tide Line means the line on the land upto which the highest water
line reaches during the spring tide and shall be demarcated uniformly
in all parts of the country by the demarcating authority so authorised
by the Central Government in consultation with the Surveyor General

of India.

Note = The distznoe- from-the High Tide Line shall apply to both
sides in the case of rivers, creeks and back waters and may be
‘modified on a case by case basis for reasons to be recorded while
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preparing the Coastal Zone Management Plans. However, this
distance shall not be less than 100 metres or the width of the creek,
river or backwater whichever is Jess. .The distance upto which
development along rivers, creeks and backwaters is to be regulated
shall be governed by the distance upto which the tidal effect of sea is
experienced in rivers, creeks or back-waters, as the case may be, and
should be clearly identified in the Coastal Zone Management Plans.

2. 'Prohibited Acﬁ\'iﬁes

The following activities are dec]a_red as proh)thed within the Coastal
Regulation Zone narnc]y

(i)  setting up of new industries and expansion of existing ‘
industries, except those directly related to water front or UWN
directly needing foreshore facilities; ol

(1) manufacture or handling or storage or disposal of hazardous
substances as specified in the Notifications of the Government
of India in the Ministry of Environment and Forests No. SO
594 (E) dated 28" Muly 1989, SO 966 (E) dated 27%
November, 1989 and GSR 1037(E) dated 5™ December. 1989:
except transfer of hazardous substances from ships to porn ls.j
‘terininals and refineries and vice versa in the port areas.

Provided that Government of India in the Ministry of Surface v~
Transport on a case to case basis may permit storage of the
petroleum products as specified in Annexure - III appended 10
this notification within the existing port limits of existing ports
and harbours and in those areas of ports that have not been.
classified as CRZ~I (i), subject to implementation of safety
regulations including guidelines issued by Ol Safety
Directorate in the Government of India,-Ministry of Petroleum .
and Natural Gas after ensuring proper location of site and
availability of necessary equipment to meet the safety norms
and the exigencies an'sing due to any accident or spillage.

() setting up and expansmn of fish processing units mcludmg
warehousing-{excluding. hatchery. and natural fish drying in
permitted areas); .
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Provided that existing fish processing units for modernization
purposes may utilize twenty five per cent additional plinth area
required for additional equipment and pollution control
measures only subject to existing Floor Space Index, Floor .
Area Ratio porms and subject to the condition that the
additional plinth area shall not be towards seaward side of
existing Uit and also-subject to the approval of-State Pollution —
Control Board or Pollution Control Commuittee.

(iv) setting up and expansion of umits/mechanism for disposal of
waste and effluents, except facilities required for discharging
treated effluents into the water course with approval under the
Water (Prevention and Control of Pollution) Act, ]974 and
except for storm water drains;

(\) dischar‘ge of untreated wastes and effluents from industries,
cities or towns and other human settlements. Schemes shall be
implemented by the concemed authorities for phasing out the
existing practices, if any, within a reasonable time period not
exceeding three years from the date of this notification:

(v1)  dumping of city or town waste for the purposes of land filline
or otherwise; the existing practice, if any, shall be phased out
within a reasonable time not exceeding 3 vears from the date of
this Notification.

vii) dumping of ash or any wastes from thermal power stations:

vii) land reclamation, bunding or disturbing the natural course of fo
sea water except those required for conmstruction of port, }W y
harbours, jetties, wharves, quays, slipways, bridges  and sea-
links-and for the other facilities that are essential for activities
permissible under the notification or for control of coastal
erosion and maintenance or clearing of water ways, channels
and ports or for prevention of sandbars or for tidal regulators,
storm water drains or for structures for preverition of salinity
ingress and sweet water recharge.
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(x)

1O

mining of sand, rocks and other substrata materials, except
those rare minerals not available outside the CRZ areas;

Provided that in the Union Terrilory'of the Andaman and
Nicobar Islands, mining of sands may be permitted by the
Committee which shall be constituted by the Lijeutenant

‘Goverpor of the Andaman and Nicobar Islands consisting of

Chief Secretary; . Secretary, Department of Environment;
Secretary, Department of Water Resources; and Secretary,
Public Works Department Committee may permit mining of
sand from pon-degraded areas for construction purposes from
selected sites, in a regulated manner on a case to case basis, for
a period upto the 31¥ day of March, 1998. The quantity of
sand mined shall not exceed the essential requirements for
completion of construction works including dwelling units,
shops in respect of current year and 1997-98 annual plans. The
permission for mining of sand may be given on the basis of a
mining plan from such sites and in such quantity which shall
not have adverse impacts on the environment.

\

o
. : . ‘ . ‘ 0’\)“)
harvesting or drawal of ground water and construction of at

mechanisms therefore within 200 m of HTL; in the 200 m to
500 m zone it shall be permitted only when done manuallv

and fisheries:

0
through ordinary wells for drinking, horticulture, agricu]turew\zc

~-Provided that- drawal of ground water is permitted, where no

other source of water is available and when done manually
through - ordinary wells or hand pumps, for drinking and
domestic purpases, zone between 50 to 200 m from High Tide
Line in case of seas, bays and estuarjes and within 200 m or the
CRZ, whichever is less, from High Line in case of rivers,
creeks and backwaters subject to such restrictions as may be
deemed necessary, in areas affected by sea water intrusion, that
may be imposed by ao authority designated by State

~ Government/Union Territory Administration.

comstruction  activities in ecologically sensiive areas as

specified-in-Axnexure - [-of this Notification;

-any construction ac:tivi'ty between the LTL and HTL except
“facilities for carrying treated effluents and waste water

l/ .

y
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discharges into the sea, facilities for carrying sea water for
cooling purposes, oil, gas and similar pipelines and facilities
essential for activities permitted under this Notification; and

dressing or altering of sand dunes, hills, natural features
including landscape changes for beautification, recreational
and other such purpose, except as permissible under the
Notification. '

" . /? A%
\ oW
Regulation of Permissible Activities: (/@?«w(ae/c/ ashV

All other activities; except those prohibited in para 2 above, will
be regulated as under: :

{e

Clearance shall be given for any activity within the Coastal
Regulation Zone only if it requires water front and foreshore
facilities. -

. The following activities will require environmental clearance
from the Ministry of Environment and Forests, Government of

India, namely:

construction activities related to Defence requirements for
which foreshore facilities are essential (e.g. slipways, jemies,
etc.); except for classified operational component of defence
projects for which a separate procedure shall be followed.
(Residential buildings, office buildings, hospital complexes.
workshops shall not come within the definition of operational
requirements except in very. special cases and hence shall not
normally be permitted in the CRZ).

operational constructions for ports and harbours and light*

houses and cox_lstructions for activiti jetties. wh
- quays and slipways; - .

Provided that for expansion or modemization of existing ports
and barbours including fishing harbours operational
constructions for ports and harbours and construction of jetties,
wharves,quays; slipways, Single Point Mooring and Sirgle
Buoy Mooring and for reclamation for fagilities essential for
operational requirements of ports and harbours in areas within .
the exdsting port limits, except the areas classified as Category

ery g’ calegpii:
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CRZ - 1 (i), - shall require environmental clearance from

Government of India  in the Ministry of Surface Transport,
! lndia

which shall take decision on these activities on the basis of

Environmental Impact Assessment Report. ‘

Provided further that reclamation for commercial purposes such
as shopping and housing complexes, hotels and entertainment
activities shall not be permissible.

thermal ‘power plants (only foreshore facilities for transport of
raw materials facilities for intzke of cooling water and outfal)
for discharge of treated waste water/cooling water); and

all -~ other activities -with investment exceeding rupees five
crores except those activities which are to be regulated by the
concerned authorities at the State/Union Territory . level in

 accordance with the pTO\’IS]ODS of paragraph-6, sub-paragraph
(2) of Annexure I of the notification.

(i) the Coastal States/Union Termitory Administrations shall
prepare, within a period of one year from the date' of this
Notification, Coastal Zone Management Plans identifving and - -
classifving the CRZ areas within their respective termtories in
accordance with the guidelines given in Annexures I and II of
the Notification and obtain approval (with or without
-modifications) of the. Cenmal Govemment in the Ministny of
Emvronment & Forests:

within the framework of such approved plans, all dev elopment
and activities within the CRZ other than those covered in para
2 ‘and para- 3(2) above shall be regulated by the State.

- Government, Union Territory Administration or the local
authonty as the case may be in accordance with the guidelines
given in Annexure -1 and I of the Not1ﬁcat10n and

in the interim period till the Coastal Zone Management Plans
mentioned in para 3(3)(i) above are prepared and approved, all
-developments and activities within the CRZ shall niot violate the
- provisions of this Notification. State Governments and Union
Territory Administrations shall ensure adberence to these
regulations and violations, if amy, shall be subject to the
" “provisions of the Environment (Protection) Act, 1986,
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Procedure for monitoring and enforcement:

The Ministry of Environment - & Forests and the
"Government of State or Union Territory and such other
~authorities at the State or Union Territory levels, as may be.
designated ~~ for “this purpose, shall be responsible-for—-
‘monitoring and enforcement of the provisions of this.
notification within their respective jurisdictions.

ANNEXURE -1
COASTAL AREA CLASSIFICATION AND DEVELOPMENT
REGULATIONS

Classification of Coastal Regulation Zone :

6(1)  for regulating development activities, the coastal stretches
» within 500 metre of High Tide Line on the landward side are.
classified into four categories, namely; '

 Category I (CRZ-I)

(1) Areas that are ecologically sensitive and important, such as
national pdraksimarine parks, sanctuaries, reserve forests,
wildlife habitats, mangroves, corals/coral reefs, areas close to
breeding and spawning grounds of fish ‘and other marine life.
areas of outstanding natural beauty/historically heritage areas.
areas rich in genetic diversity, areas likely to be inundated due
to rise in sea level consequent upon global warming and such
other areas as may be declared by the Central Government or
the concerned ,authorities at the State/Union Territory Jevel
from time to time.

(i) - Area between Low Tide Line and the HJ gh Tide Line.
Category II (CRZ-II) |

The areas that have already been developed upto or close to the
shoreline. .. For this purpose, "developed area" is referred to as that
area within the municipal limits or-in other legally designated urban
areas which is already substanﬁally bullt up and which has been
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provided with drainage and approach roads and other infrastructural
facilities, such as water supply and sewerage mains.

Category-111 (CRZ-III)

Areas that_are Télatively undisturbed and those which do not
belong to elther Category—l or II. These will include coastal zone in
the rura] areas (developed and undeveloped) and also areas within
Municipal limits or in other legally designated urban areas which are
not substantially built up.

Category-IV (CRZ-IV)

Coastal stretches in the Andaman & Nicobar, Lakshadweep and
small islands, except those designated as CRZ-I, CRZ-II or CRZ-11I.

Norms for Regulation of Activities:

6(2) The development or construction activities in different

categories of CRZ area shall be regulated by the concerned authorities

at the State/Union Territory level, in accordance with the following
" NOTNS: ' :

CRZ-1

No new construction shall be permitted within 300 metres of
the High Tide Line. No construction activity, except as listed under
2(xi1), will be pennmed between the Low Tide Line and the High
Tide Line;

Provided that construction of dispensaries, schools, public rain
shelters, community toilets, bridges, roads, jetties, water supply,
drainage, sewerage which are required for traditional inhabitants of
the Sunderbans ‘Biosphere reserve area, West Bengal, may be
permitted, on a case to.case basis, by an authority designated by the
State Government.

CRZ-IL

(i)  Building shall be permitted only on the landward side of the
"7 existing road (or roads proposed in the approved Coastal Zone
Management Plan of the area) or on the landward side of




(11)

(i)
CRZ - 11I

(1)

(5.3

. | /6

existing authorized structures.  Buildings permitted on the
landward side of the existing and.proposed roads/existing
authorised structures shall be subject to the existing local town
Country Planning Regulations including the existing norms of
Floor Space Index/Floor Area Ratio:

Provided that no permission for construction of buildings shall
be given on landward side of any new roads (except roads
proposed in the approved Coastal Zone Management Plant)
which are constructed on the seaward side of an existing road.

The area upto 200 metres from the HTL is to be earmarked as
'No Development Zone' No Construction shall be permijtied
within this zone except for repairs of existing authonsed
structures not exceeding FSI, existing plinth area and existing
density, and for permissible activities under the notification
including facilities essential for such activities. An authority
designated by the State Government/Union Termitory
Administration may permit construction of facilities for water
supply, drainage and sewerage for requirements of Jocal
inhabitants. However, the following uses may be permissible
in this.zone agriculture, horticulture, gardens, pastures. parks.
play fields, forestry and salt manufacture from sea water.

Construction/recon struction of dwelling units between 200 and

. 500 metres of the HTL permitted so Jong as it is within the

ambit of traditional rights and customary uses such as existing
fishing villages and gaothans. Building permission for such
construction/reconstruction will be subject to the conditions that -
the total number of dwelling unit shall not be more than twice
the number of existing units; total covered area on all floors
shall not exceed 33 percent of the plot size ; the overall height

“of construction shall not exceed 9 metres and construction shall

not be more than 2 floors (ground floor plus one floor).
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Constmcti'on_‘is allowed for permissible activities under the
notiﬁc;étion including facilities essential for such activities. An
authority designated by State Government/Union Territory
Administration may permit construction of public rain shelters,
comumunity toilets, water supply, drainage, sewerage, roads and
bridges. The said autbonty may also permit construction of

- schools and dispensaries, for local inhabitants of the area. for
those panchayats the major part of which falls within CRZ if no
other area is available for construction of such facilitates.

.....................

------------------------

AVNEXURE 71
[See paragraph 2, sub paragraph(ii)]

L1st of Petroleum Products permmed for Storage in Port Areas

(1) Crude Oi1l;
(1) Liquefied Petroleum Gas:
(i)  Motor Spirit:
(). Kerosene;
- (V) Ansiation; Fuel; -
~.(1).. High Speed Diesel:
(\11)  Lubricating Oil:’
(vii1) Butane;
(1x) Propane;
(x)  Compressed Natural Gas;
(x1)  Naptha;
(1)  Furnace Oil;
(ui1) Low Sulphur Heavy Stock”

Thus, when the adverted provisions of the EP Act; the EP Rules and the
-Notifications issued under them, particularly thc prowso to clause (ii) of sub-para
- (@)ofPara 3 of Notification SO No. 114(E) dated the 20* February, 1991 issued

by the Mxmstry of Enwronment & Forests of the Central Government (CRZ
Notification) as amended by Notification dated 7the July, 1997 are seen, the legal
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o Pposition which becomes clear is that \\herever expansion or modernisat
& acovities relatmg to emstmo ports or harbours including fishing harbc

operatlonal constructions for ports and harbours and construction of jett

‘whan'es quays, slipways, Single Point Mooring and Smg]e Buoy Mooring and
rec]amanon or famhtles essentlal for operat]onal requuemcnts of ports
harbours are to be undertaken in the areas of the emstmg ports or harbo
limits, falling outside the areas classified as Category CRZ — I (), envirommer
clearance could be granted by the M,'misﬁy of Surface. Transport of the Cent
_Government and it has to take a decision on these activitiés on the basis

Environmental Impact Assessment Report to be submitted to it.

In other words, the Ministry _of-En\dfonInent and Forests of the Cent
Government - the Environmental Impact Assessment Agency, which should ha
normally granted environmental clearance in cases of both new projects a

) expansion and modemlzatlon projects, has since delegated its power of granti
environment clearance in respect of expansion or modernization projecis with
the areas of existing ports'or harbours of the country to the MJ"ﬂiSU}' of Surfac
Transport (Ports) of the Central Government, if those areas do not fall under tt

T Classification or categorization of Coastal Regulation Zone - 1 (i) areas. under

}CoastaJ,Reg‘u]étion Zone Notufication of 1991 as amended by Notification of 199

it is the Ministry of Surface Transport (Ports) of the Central Government whic

— could grant environment clearance in respect of expansion or modernizztion «

port project of any existing port or harbour, if such project does not extend to 3
- 3 | area of the existing port area/s classified in Category CRZ -1 (1) under CR
S NonﬁcaIJon and Coastal Zone Management Plan (CZMP). T

»Siﬁee-—the;Emzi;:onmenLCIea:ance Order under the present appeal is issue
by the Ministry of Surface Transport (Ports), *wo jurisdictional pre-condition
required to be satisfied to make it sustainable under the legal position clarified jus
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now, being that (i) the Dhamra Port for the expansion of which environn
clearance s granted is within the limits of the area of the existing Rhamira ]
and (ii) the expansion activity of Dhamra Port for which environment‘c"]earanc
graﬁted"does not.relate to any area of the existing Dhamra Port classified

Category CRZ 1(j) in the CRZ Notification and Coastal Zone Management F
(CZMP) of Orissa State, * what needs to be considered on the basis of mater.

on record, observations made at the local inspection, evidence taken after lc

“Inspection, arguments heard in the Appeal- both before and after local inspecti

is whether the Ministrv of Surface Transport (Ports) has g‘ranted the environmer

clearance order under appeal after satisfiing itself of the fu]ﬁllinem of st

junsdicuonal pre-conditions:

Respondent-3, International Seaports Pvt. Ltd. and Respondent -3, the Stz
of Orissa, came to enter into an agreement; knewn as, ‘Concession Agreement f

Expansion and Development of Dhamra Port on Build, Own. Operate, Share ai

Transfer - (BOOST) Basis' on 2™ April. 1998. (Ex A 1) .
The Preamble to that agreement commences by reciting :

"Whereas, the Govermment regards that owing to the liberalized
Indian economy which is poised for a very rapid growth, that the
ports will have to play a pivotal role in the emerging buovancy in
international trade and the coast at Orissa will have a very large’
requirement of port facilities very soon due to major development in
power sector; industrial development, agricultural activities, fisheries
development and mineral exploitation etc;

And whereas there has been a Minor Port in operation at Dhamra in
the State..of Orissa and in consonance with the programme of
liberalization, the Government of Orissa is desirous to expand the
Dhamra Port into -a-full-fledged all weather multi-user port:through
"~ private iovestment .on Build, Own, Operate, Share and Transfer
(BOOST) terms;"
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Then paragraph 2.17 of the same agreement contains a recital which

reads:
"2.17 PORT PROJECT

The Port Project means the expansion and development of the project
as defined in the proposal by ISP of the existing minor port at Dhamra
in Bhadrak District in the State of On'ssa.‘ﬁ

( - 'Facts about Dhamra (Chandbali) Port' (Exhibit - A2) is an ancien
"~ document (printed book let) compiled by Shri Gunsh Chandra Roy, M.A., (Com.),
" As it contains facts of Dhamra Project upto the year 16-3-1957 it might be

presumed to have been brought into existence towards the end of 1960's . Since
the compilation has an introduction which adverts to matters in it, the same calls to

be reproduced for a proper understanding of the facts pertaining to Dhamra

' __(Chandbali) port bein g an existing port:

" Dhamra, Lat. 20°47'North and Long.  86°75" East, is a small village
on the left bank of the river Dhamra and is inhabited mainly by
fishermen. The river Dhamra is named after this village as this is he
~only village just on the barnk of the nver between the confluence of
—-the.rixers. Bramhani and Baitarani, and the sea. The distance of the
river from this confluence to the beginning of the land at Chandnipal
is 13 miles and from there to the deep sea near Shortt Island is 7
miles. Therefore, the total distance of the Dhamra river from the
confluence of the rivers Bramhani and Baitarani to the deep sea is 20
miles. The village Dhamra 1s 6 miles down to the east from the
confluence. One mile up from the village Dhamra to the west runs a,
- mver -which-1s called 'matai’. . The Dhamra river on this side of the
river Matai; is-as-deep as 42 feet at low-water.: This ‘western side of
the said river Matai is called 'Chardia-side.

The French Mission which visited Orissa in 1950-51 have described
-the Dhamra river at page 105 of their report 4s follows, " Below Matai
e S Nulla at the middle portion of Kalibhanj Dian the water is 12 feet and

s - needs dredging.  After the down stream, the river is throttled by two
T sangd points where the water is 15 feet deep..  Then comes the mouth
which has three arms. The North arm offers good depths of 15 to 20




_ feet for 2 miles.

»conﬂuence of the rivers Bramhani and Baitarani.
40 to 30 feet deep. Captam H.G.G. Ashton who sunveved the Dhamra

The second arm passes south of Shortt Island. It

for two miles and then bends S.E. It offers very

considerable depths reaching 40 feet. Along its last mile, it-becomes .

a narrow pool about 985 feet wide. * * *  The third arm passes

between the north.of Middle channel island and the south of Wheeler

Island. It is almost quite straight and runs S.E. for 3 miles-and then
ends south.” ' e

runs east

According to Bay of Bengal Piot (1921) at page 277, " Shortt Island,
Lat. 20°47' North and Long. 87°04' East, fronting the mouth of river

" 'Dhamra and about 5 miles eastward of Palmyra Point, was in 1914,

about 1 4/10 miles Jong in a north-north wester]y and south ~south-

easterly direction and about 4 cables board at its southern part,

tapering 1o less than 2 cables at its northern end; it is only 1210 17
fzet high and sands which are continual]y changing and had from 2
i0 3 feet over thein at Jow water spring tides, when Jast exammed N
1901, extending fully a mile southward and 1 1/4 miles easrward.”

- This Is]and has been named after W.D. Shortt. who as Executive

Engineer, Cuttack Division had fixed beacons on that Island prior 10
1857. | :

Chandbali, Lat 2047 Nonh and Loneg.. 86°44" East. is situated on the
left bank of the river Baitarani, 10 miles up to the west of the
The river here is

river in 1926-27 wntes in his report at page 9 regarding Chandbali.
"Thus it that Chandbali; a natural port with good water right along
the river banks, well-built strands (also falling into decayv). pucca
buildings which only go to show what the town once was, good roads,
good climate and all the necessary adjuncts for development and
progress, the only good outlet for trade in the \xho]e of the prownce s

suffering from dry-rot and in ammatmn

The pomon of land lying on the nght banl\ of the river Dhamra and
which is the extrelmty of the land on the north-eastern comer of the
Cuttact dJSU‘lCt, is called - Palmyra Point’;. because palmyra-plants
'Hental' spcc1cs m?ﬁ“ﬁin large- numbers 1n this area. :

- The h1story of the poxt DHAMRA (Chandbah) as -could be gathered

from Government records have been embodied j in this brochure only
to dormant and inactive. The figures of total income and exports of
the port as given in Apperi¥x 'A' are incomplete in certain years due
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to the fact that the same are not available from the records.
However, in spite of the same, an idea can be formed from the figures
available regarding the loss that the State is suffering due to
pegligence of a source of non-tax revenue income."

)
o
o
o
v

That on 2™ April, 1998, the very day oD Wh‘f:h Govermnent of On,

(Respondent-3) entered 1nto an agreement with International Sea ports Pm'atc L

(Respondent -5) for Dhamra Port _E}fpa_’r‘l\_s'i_olij }_P{'_Qjévct, the Addl. Secretary
" Government of Orissa sent Letter No.2532/Com.5 Bhuaneswar, to the Secreta
Ministry of Surface Transport (Port) of the Central Governmént. That leser r
thus: | |

"Government, of Onssa have entered into an ‘agreement  With
" International Sea Ports Private Ltd., Slngapore for expansion and
development of the existing Minor Port at Dhamra. The concession
has been signed for an initial period of 30 years. |

1 am enclosing the environment impact assessment report relating to
the expansion project’ of the Minor Port at Dhamra.  You are
requested to kindly give necessary emvironment clearanc= for the
expansion and development of the Minor Pon

A]ong with the said letter sent to the Ministry of Surface Transpori of th

Central Go'i?emme”ri‘t; the Environment Impact Assessment (E1A) Report relatin :
160 Dhamra Port Expan‘sionf Project, ‘is also sent. A copy of that report is found i
the compilation - the Environment clearance for Dhamra Port Expansios
~ Projecr’ placéd as, Exhibit -R4 before the National Environment Aépf:llatc
~Authonty (NEAA). That compilation,_C_ontains.n..al],,,...tbe .informaﬁon needed -b;
Mlmstxy of Surface- Transport of the Ccntral Govemmcnt for grmntmg

environmental clearance for Dharma Por‘c Expansxon PTO_] ect.

PART -6 of Exhibit R4, contains the ¢ copy of Letter No.GPP -20/98(pt
1073/Com , Bhubaneswar, dated the 2™ Feb., 99, written by Special Secretary tc
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Government of Onissa 1o Joint Secretary, Ministry of Surface Transport of

Central Government. That letter refers to outer limits of existing Dhs

(Chandbali) Port, thus:

"Dhamra (Chandabali) was notified as a Port vide Notification daied

© 28" March;~1881~ (Published on pages 379 and-380 of the Calcurta
Gazette dated 30.3.198810 by the then Bengal Government, defining
the Port limit of Dhamra (copy enclosed-Annexure-I). Subsequently
Dhamra Port limit was extended vide notification No.1632-1-VP-12-
Commerce dated 9" June, 1931 by the Bihar and Orissa Governmant,
wherein the Port limit of Dhamra (Chandabali) has been clearly
defined. Copy enclosed - Annexure-II). This Port limit virtually
continues till the present date.  The Port limit extends from the
approaches on the mouth of Dhamra river on the sea to Chandabali
and Aul which is about 30 Kms inland. The Port limit which was -
enunciated by the then Bihar & Onssa Government in 1931 continues
all this date wvirtually. The Dhamra Port limit extends as per
notification dated 9.6.1931 from the mouth of the river on the sea 10
the hinter Jand covering Chandbali & Aul."

Annexure.- I referred to 1n the said letter reads:

“NOTIFICAT] JON, DATED THE 28" MARCH 1881 (PUBLISKED
IN THE CALCUTTA GAZETTE OF THE 30™ MARCH 1881
PART 1. PAGE -379)

In supersession of previous notifications defining the limits of the Port

of Dhamra (Chandbally) on the Orissa coast, the Lieutenant-Governor

is pleased, with the previous sanction of the governor-generz] in

Council to alter the limits of the said port and to declare, under section

6 of Act XTI of 1876 ( The Indlan Ports Act 1875) the extent of such
~limits to be asfo]]ows - o

The limits. of the port, from the mouth of the Dhamra westward,
include the following rivers and their banks within fifty yards of
high-water mark at ordinary spring tide: the Dhamra; the Brahmance
‘as~far-as—its—jioction with “Chota Brahmani at Patamundai: the
Kursuan to a distance of ope mile beyond Al; byturnee as far a5 the
Government ferry at Baliapal, Eastward of the mouth of the Dhamra
the boundaries of the port are defined by (a) a line drawn from the
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bark, opposite the Chandpal tree, on the north side of the river;
through the Kanaka buoy, to a depth of seven fathoms; (b) a Jine
drawn from the palm tree on the south side of the river (about two -
miles east by mouth of the east end of Kalibang Island) through
Shorts' Tripod Beacon to a depth of seven fathams; and (c) a line
drawn through sounding of seven fathoms to join lines (a) and (b).

With the sanction of the Governor General of India in Council, it is
hereby declared that the port of Dhamra (Chandbally), as now
* defined, is subject to the provisions of section 38 of Act XII of 1875"

So also, Annexure-I] referred to in the said same letter reads:

"No.1652-1-VP-12-Com. In exercise of the power conferred by Sub-
Sections (1) and (2) of Section 5 of the Indian Ports Act, 1908 (IX of
1908) and in supersession of the notification of the Government of
Bengal dated the 28™ March 1881- (Published on pages 379 and 380
of the Calcutta Gazette dated the 30" March 1881) the limits of the
Port of Dhamra (Chandbali) on the Orissa Coast as delined in the said
notification and to declare the extent of the limits of the said Port of
Dhamra to be as follows:

The limits of the port, from the mouth of the Dhamra westward.
include the following rivers and their banks within fifty vards of
high-water mark at ordinary spring tide: the Dhamra; the Brahmance
as far as its junction with Chota Brahmani at Patamundai: the

.. Kursuan to a distance of one mile beyond Al: byturnee as far as the
Government ferry at Baliapal, Eastward of the mouth of the Dhamra
the boundaries of the port are defined by (a) a line drawn from the
bank, opposite the Chandpal tree, on the north side of the river,
through the Kanaka buoy, to a depth of seven fathoms; (b) a line

~ drawn from the palm tree on the south side of the river (about two
miles east by mouth of the east end of Kalibarig Is]and) through -

- -Shorts™ Tripod Beacon to a depth of seven fathams; and (c) a line
drawn through soundmz of seven fatboms to _}011] lmes (a) and (b).

Notification No.625-Com. Dated the 9 March, 1931 is hereby
cance]Jed " ‘ . .

—

% ) Again, the §aid sathe letter, mrefcr“sn tc; the exact quation of the Dhamra
= Port Area this: |

by

2

-
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-

"The Port Project will be Jocated between latitude of 20°52" and 20°48"
N and Longitude of 86° 59 E and the area falls in the Port limit as
defined in the notification dt. 9 June, 1931,

Another statement found in the said same letter as regards mangrove pat
fomnd 10 extrerme cormer” -of the‘mtended Dhamra Port-Expansion iject near tl

Amar Nagar, reads

"There are no mangrove forest in the intended Dhamra Port
Expansion Project area.  The EIA Addendum Report clearly states ]
 that there is a mangrove patch (about 200 plants 1n about 2 to 3 acres)
at one extreme corner of the intended Dhamra Port Expansion Project
area near the, village of Amar Nagar. The mangrove vegetation is so
sparse that they hard]y have any ecological significance. The -
Environment Department have categopgally stated that the Dhamra
Project area falls under CRZ-I(11) and the area does not violate the
Oastal Zone Management PIan  of the Government of Orissa as
approved by the Ministry of Environment & Forest, Government of -
India.” : -

Exhibit - R1 is the Coastal Regulation an_e map. In that map the area
coloured in pink is CRZ-] area. which falls with in Dhamra Port Arez and outside

Dhamra Port Area.

_ Exhibit -R2 is the Dhamra Port Expansion Project Area map. That map
prepared by the ‘broponent of- Dhamra Port Expansion Project, indicates the
" Droject expansion area in square miles. It also indicates the CRZ-] Area'in pmJ\
~ colour and CRZ-II in. green colour, Puﬂhep it also shows the emstmg area of

Dhamra Port in parallel ink lines.

As regards Exhibit -R1 and Exhibit -R2 maps, Shri L.N Patnaik, Director
) ’F—.OT@?S‘(' and"Envhonmeanepaﬂment,'“'Govemment of Orissa, who was examined
by the NEAA as Respondent's Witness-1(RW-1), has'stated that Exhibit -R1 is the

Coastal Regulation Zone Map got prepared by him on the basis of Satellite
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S
q agery and ground truthing through the Onssa Remote Sensing Applicati

~+ Ccntre. He has also stated that Exhibit-R1 1s one of the 87 maps of Oris

‘»Co"astal Zone Management Plans and the colouring done there in pink is CRZ

€ orea and colounng done there in green 1s CRZ-111 area. He has ﬁmher state

€

. that the project proponent f the Dhamra Port E\pansuon Project since wants
the map prepared by him relating to 1t, super-imposed, with reference to Exhibit
“R1, the Port Expansion Project Area, he has -got it super imposed in that map

bounded by letters A,B,C.D, for which he has also given a certificate thus:

"The Coastal Regulation Zone area including the classification
corresponding to the proposed project expansmn area has bean

correctly depicted”

According to him, as indicated at serial No.] in the Index  of the ma;
0.2 mn the Inde

,,,,, CRZ -1 area is shown there in pink colour - as indicated at serial No.

of the map CRZ -11] area there is shown in green colour - as indicated at sen:

No.3 in the Index of the map. Port Expansion Area there, is shown in crosse

ik lines and as indicated at senal No.4 in the Index of the map, the area indicate
in the map in the paralle] ink lines is the full area of Dhamra Port Limits in 1931

He clarified that category CRZ-1. s the inter-tidel zone while categon CRZ-I(
compnises of areas which are eco]ogica]]y sensitive and important. such a

natural parks, marine parks, sanctuaries, reserve forests, wildlife  habitat
- mangroves; corals/coral seefs, areas close to breeding and spanning grounds of fi

iand other marine life, areas of outstandmg natural beauty, areas

hlstomal/hentage areas nch mn genemc dwersn“y, areas likely to be inundated dt

T to rise in sea level consequent upon global warning and such other areas as may t
declared by the Central Government and the concerned authorities at the Sta
Govéfﬁii_éil_f:_ﬁmon Temtory level from time to time. Then, be clanfied thi

| Tlde Lme wI:uch is also known as mter—tldal zone'. He further clarified th
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having considercd the matter, he has found that port expansion area inciicah
_ serjal No.3 of the index falls under CRZ-1(ii) Category and not CRZ-] (j) Cate
fér none of the criteria indicated at CRZ -I (i) i1s found in the area of Dhamra
Expansion. When a question was put to him by the Authority whether
m aﬁ‘gf'c‘jve"'wafy-fo-uhd-—im—th-ca—pgn...cxpansion area, his answer was that on phy
verification, he found there, a small patch.of area where there are about

mangroves. When another question was. put to him, as to which is the spe
area where such mangroves existed, his answer was that he has indicated the
"“in the map Exhibit R-2 at M, which is closer to the boundary mark at point '
- the map. According to him, be had advised the proponents of the projec
exclude this man:gro;/e area from the port expansion area.  When yet, anc
question was put to him, as to whether Ministry of Surface Transport could g
emvironment clearance with regard to the Coastal area ivhich falls in CRZ

""Category, it was plainly told by him that Ministry of Surface Transport ha:
power 10 grant envirommental clearance in respect of are_a. marked as Exhibit

‘M and the 50 meters' buffer zone around it. In fact Exhibit -R3. is the p!

copy of the letter dated the ]‘3“’ January, 1999 wTitten by him to the Transpor
—_Commerce Department, Government of Orissa wherein  he has staizd
proposed project site, that is, Dhamra Port Expansion Area, should not cover
mangrove patch near Amar Nagar. Another aspect spoken by the R.W -]
that Kalibanz Dayan Forest area was not in Dharnra Port Expansion Area. in t
the distance between port expansion project area and the Dayan‘ forest
ﬁppféxiﬁiat“el'y' 4 to 5 Jalometers. The Appellant whe was »rgiven» -opp'orfuni-ty
- CTOSS examme T_hJs mmcsssmdtbat he had nofr_biﬁg to cross examine. Indeed,
members of the Authority, who made a locd'Z.mPecﬁon of the Port Area and
K. rcaofthe Port where the Dhamra Port Expansion Project has to come wp, o
| '_ find no fault, in the statements of R.W - l,as gnega}ds. matters spoken concern

———these areas.
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Shri Siddartha Pradhan, Special Secretary, Commerce and Transpor
Department, Goveroment of Orissa, examined as ,Responden_t's Witness-2 (RW-2)
clarified that mangrove patch area indicated as Exhibit -R2 M’ stands excluder
from the environolental clearance order under appeal because of the Jetters writter
by him to the IVﬁni'stJy-o-f'S-tuffaee-Transport,of the Central Government, containing
the request-for such exclusion. However, it is said by him that the Appellat
Authonity may clarify in its order that the man.czrove'plus 200 meters \S'i‘de Strip
upto the salt dyke ]ocated mear  Amar Naoar as shown in E>Jub1t -R2 15 no

" included in the Environment Clearance Order under Appea]

When the facts adverted to hereinbefore, make it abundantly clear that there
was the existing Dhamra Port on the Sea Coest of the State of Orissa and that the
area of the Dhamra Port Expansion Project falls well within the limits of the
- existing Dhamra Port area - the two jurisdictional pre-conditions required for the
Ministry of Surface Transport (Ports) in the Central Government to grant
emvironmental clearance for Dhamra Port Expansion Project, it becomes obvious
that the Ministﬁr of Surface Transport (Ports), had the power and _]uI’ISd]CUOﬂ 10

zrant the en\'lronment clearance for the Dhamra Port Expansion Project. as 1s done

by 1t under the envlronmental clearance order under appeal.

The only other question whi ch requires to be considered in this appeal being
~ whether the envirorimental clearance oeder under appeal granted for Dha}nra Port
... -Expansion Project, by the Ministry.of Surface. Transport (Ports) of the -Central
Government, on the basis of the _'ihformaﬁon. m_ade ' evailable to 1t by the project
proponent and Orissa State Government in the form of Environmental Impact
Assessment Report and other clarifications, becomes unsustainable for any valid

reason, the same shall be presently examined and answered
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]
:; The argument for the Appellant was that the area of the Orissa Sea C
'.' where the Dhamra Port Expansion Project has to come up was an ecologi
sensitive area classifiable as CRZ - 1(1) Category area under the CRZ Notifica

as well as, under the Orissa State Coastal Zone Management Plan. That argur

proceeded on the assumptlon that tbe Dhamra Port Expansnon PIOJect

comprised of an area of }\ahbahanj Dxan Reserve Forest an area of mangre
and an area of breeding of endangered species of turtles and hence fell in
CRZ-1(3) Category area under the CRZ Notiﬁcation and became an area W]
industrial activity was prohibi‘tcd under the Orissa State Coastal Managen
Zone approved by the Ministry of Environment and Forests in the Cer
Government. And no environmental clearance could have been granted by
Ministry of Surface Tra.nsport (Ports) for taking up Dhamra Port Expant
activity in such ecologically sensitive area. On the. other hand, the argument
the Respondents' was that the Dhamra Port Expansion Project area did not con
any forest, any mangrove and any turtle _brecding place and hence was not
ecologically sensitive area falling in Category CRZ I(i) area Classified as such
the CRZ Notification.  Orissa State .Coastal Zone Management Plan approved
MoEF of the Central Government does not come in the way of camving out |

‘activities in the area of the Dhamra Port E\pansmn Project.

Indeed, Members of the NEAA had to make a local Inspection in-respcct

the area of Dhamra Port Expansion Project and its surrounding areas, to test |

. veracity of the opposing stands taken by the A.c;cmt_.és_.ting, parties in the appeal of !
 existence of mangroves or breecl»ip_g_#g_é;_q‘_cifgs 9? t\irtlés and forests in the area whe
the activities of the proposed Dhamra Port Eipaﬁs'i»bﬁ‘i’roject had to be carried o
Immediately after the local inspection, the Mgmberé of the NEAA held their Cor
sitting, in a place close to the area of the p’fbpo'sed Dhamra Port Expénsion Projt

and exammed two witnesses in the presence of the very person, who has filed t
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‘_..present appeal representing the Beach Protection Council of Orissa.  Shni LN
. :'Patna.ik, Director (Env), Forest & Enwvironment' Department, Government o
® Orissa, who gave evidence on oath as R'W. -] stated that the Dhamra Por
xpansion Project area did not fall in CRZ-1(1) category area defined under the

' CRZ Notification, for it was not an ecologically sensitive area, that is, an arez
¢ ‘consisting of natural~parks;—marine parks, sanctuaries, reserve forests, wildlife
- habitats, mangroves, corals/coral seefs, breedin'g centres of fish and other marine
| life, p]aee of outstanding natural beauty or the like. He stated about the presence
in a corner of the originally proposed Dhamra Port Expansion Project area, a patch
“0f200 mangroves but had recommended for that mangrove 10 be excluded from
the proposed Dharma Port Expansion Project Area. Indeed Shr Siddartha
Pradhan, Special Secretary, Commerce a;)d_ Transpen Department, Government of
Orissa, examined on oath as Respondent's Witness-2 (RW-2), made it clear in
his evidence that the area of the - patch of mangrove which was originally in a
" comner of the proposed project area has been excluded from the project area
subsequently and env ironmental clearance has been granted to Dhamra Port
Expansion Project excluding the mangrove area. The person who was
representing the Appellant in the appeal, when was asked by the Authority 10
—eross examine R.W -1 and ;R.W -2, if he desired to dispute the facts stated by

them 1n their evi‘denvce, he plainly said that he does not dispute them and therefore.

did not propose to cross examine them. Indeed, when the local inspection was
*beld by the Members of the NEAA, they did ot zlso find any mangrove or fores

or breeding area of turtles in the area proposed for  Dhamra Port Expﬁgion
”":"“PTOJeCt The area between tbe Low Tlde Lme and ngh Tide Line in the ared to be
covered by Dhamra Port Expansmn Project being of clay soil and very Sthk‘y’ 1t
could never, become a breeding centre_for: turtles. Therefore it cannot be sald

th.ai the. envuonmemaLclea.rance order under appeal ngen in Tespect of the Dhamra

e Lm0 —

k]
“
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Port Expansmn Project,__is_in any way witiated due 10 the presence of any for

r mangrove or. turt]e breedmg centre with 1 in the area of that pTO_]CCl

No doubt, when the environmental clearance order under appeal for Dham

' Port-Expansion Project is_ made by the Mimstry of Surface_Transport (Ports)

the basis of the Environment Impact Assessment Report of Dhamra Port Proje

g:iiren to it and other information made .avai]ab]é to 1t as found in Exhibit -]

(compilation), it has to be seen whether such report and information was sufficie
for the Ministry of the Surface Transport (Ports) of the Central Government,

- make that order of environmental clearance.

Copy of the letter ]\1'0.2583/(3011{.= Bhubaneswar, dt. 2.4.1998 written 't
Addl. Secretary to Govt. of Orissa  to the Secretary, Ministry of Surfa

Transport, shows that the environment impact assessment report relating to th

- expansion project of the Minor Port at Dhamra, is also sent along with that lette

Copy of the said letter and copy of the said report are found in the compilatic
Exhibit - R4 titled ‘Environment Clearance for Dhamra Port Expansion Projec

This report comprises of 6 chapters:

"Chapter-1: Introduction

This chapter provides background information of the project, brief
description and objectives of the project, description of the area, scope
and organization of the study. It also provides information on climate

and_ environment in the region as also. on key environmental
leglslatlon Aspects related to-the land acqu151tlon, construction and
operation of the project are.also d.tscussed '

Chapter~2 Port Features and Sources of Pollutlon
- This chapter deals with the’ process technology and specifications of

the project. This also deals with the sourtes of pollution from the
._project due to the expansion of port and proposed control measures.
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Chapler-3: Baseline Environmental Status

This chapter presents the methodology and findings of field studies

- undertaken with respect to ambient ar,” water, soils, noise levels,

~ ecology to define the various existing environmental status in the area,

It also presents the meteorological conditions which govern the air

quality impacts, a major concern during the construction and

" “operation of the —port-—Details- are-1ncluded - en- -Janduse; socio-

economics, . geology, hydrology and industries from . published
secondary data. The sections in the chapter include:

3.0 - Introduction
3.1 - - Landuse Pattern
3.2 - Soil Characteristics
33 - Geology and Hydrology
34 - Meteorology

! 35 - Alr Quality
36 - Water Quality
3.7 - Noise Levels

o 38 _-  _Ecology
- 3.9 - Socio-Economics.
Chapter-4: Impact Assessment

_ . This chapter highlights the inferences drawn from the environmental
s - impact assessment. It describes the overall impacts of the expansion
of port and underscores the areas when applicable environmental

standards are expectéd to be violated.
Chapter-5: - Environmental Management Plan (EMP)

‘This  Chapter provides recommendation for 'énvironmenm]
management plan aimed at mmlmmng the negative environmental
impacts of the project. Environmental monitoring requirements for -
effective mlplementatlon of mitigatory measures during construction
as well as operation of the project have also béen delineated along

with requisite institutional arrangements for the1r mplementanon_

~ Chapter-6: . Risk Assessment and Disaster Management Plan

... This chapter deals with possible hazards and hazard identification and
. 1isk analysis due to the port expansion. Based on the risk assessment
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disaster management including on sile an off-site management plan
have been prepared.”

,.-Chapter - 4 of the said Report deals with -Impact Assessment on t}
 epvironment in the proposed Dhamra Port Expansion Project area, both during i

construction-phase-and—its-operational phase:- -+ o e s

Para 5.1.1 of Chapter-5 of the sare report  gives the anticipated facts ¢
Environmental Impact of Dhamra Port Ex;ﬁansion Project and steps to be taken fc

their mitigation.

_ PART -2  of Exhibit -R4 contains letter No.21564/Env-1-II/98/F&E, date
the 17% October 1998 addressed to Secretary, Ministry of Surface transport b
Principal Secretary to Government of Orissa. That letter refers to the followin

documents as those already sent to the Ministry by the Proponent of the Project.

(1) Duly filled questionnaire.
(1)  Epvironmental Impact Assessment Report along with the addendumn,
(1) - Copy of the Office Memorandum from the State Pollution Contro]

Board, according consent for establishment (NOC),

PART - 3 of the E);Hibi't - R4 contains the minutes of the seventh meeting of
Empowered Committee on Environment clearance for Port prolects (ECEC) held

..on ]8/17/1998 at Traanort Bhavm Nevx De1h1 '

 PART - 4 of the Exhibit- R4, contains the letter No.10765/c0m

dt.30.12.1998 sent by Special Secretary to Government of Orissa to the Director
(Ports), Ministry of Surface Transport, New Delhi. It clarifies the points raised in
the Mmutes of the 7® meeting of the ECEC, thus:  *
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»-  "Kindly refer to my letter No.8520/Com., dated 17.10.98 wherein ]
had furnished the detailed proposal for sanction of Environmental
cJearance for Dhamra port Expansion project and the subsequent
discussions of the empowered committee on 18.12.1998 at Delhi. In

~ this regard and as discussed we forward herewith the following:

1~ "”‘“"F‘i?Ta copiesof an-addendum -document._to the report_submjtted

~ earlier. . _ .
Five copies of a letter issued by the Chief Wildlife Warden,

""'T'Government of Ornissa w1th regard to queries raised during the
meeting on December 18"

1t may be noted that the addendum submmed herewuh clarifies the
- following.

“»  The location of the port expansion area.
»  One year data for the environment study.
. Other clarifications as rzuscd duning the meeting on December
18%.

We also confirm that the port expansion project proposed by the
developer is within the port limits as notified in 1931 Notification
No.1652-1-VP-12-Com., dated 9.6.1931 issued by Bhiar and Orissa
- Government. ~Considering the imporant nature of the project, the
Government of Orissa 1s keen on getting work on the project initiated
.so0n. Therefore it is kindly requested that this project may please be
put up for clearance before the empowered committee on environment
at the earljest”.

Copy of the letter No. 6]/80 dt. 30.12. ]998 sent to the Special SE’TCLEU‘V 1o
Government of Onssa by Chief Wildlife Warden, Orissa relates to the comments

o the. observatlon made by ECEC J_n Jts seventh meetmg

L The proposed site for the port is not part of any National Park
or Proposcd Nanonal Park. '

= 2&4. There is one Wildlife Sancma:mywﬁéiﬁély Bhitarkanika Wildlife
Sanctuzry which is near the proposed port site but the port site does
S " not come within the sanctuary. This sancmary 1s not exclusive to
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crocodﬂe but comprises of mangrove forest and has good popu]anon
“of estuarine crocodiles besides other animals. The sanctuary is
. separated from the proposed project area by the Dhamra river. No

- crocodile is séen on the coast close to the port.
'3, The Olive Ridley turtles nest in the Gahirmatha beach which is -

about 15 kms. from the port site as the crow flies. But as there is
- dispersal- of ‘islands-and sand-bars; actual-water - route-distance-from
the port site to the nesting beach is about 30 Kms. No other
endangered marine life occurs or nest-in close “vicinity of “the
proposed port site. There 1s no- h}\ehhood of this project affecting the
nesting of sea turtles." '

. This part contains also Dharnra Port Expansmn Prolect Addendum to the
EIA Report  given by International Seaports Pvt. Ltd. It furmishes the
" clarification required by the Empowered Co_rnrnittce for Environmental Clearance

in its meeting dt. 18.12.1998, thus:

The final project Jocation and technical details.

s
—

2. Additional information as regards the Impact, if any. that the
port may have on the Gahirmatha Sanctuary.

3. Details regarding Dredoma to be undertaken for the pon
expansion.. '

4. Addinonal information (3 months data collection on the \mous
site based data collected for the environment study)

3. Am additional requlremems on rehabilitation based on (H
above. -

6. Vegetation, based on (1) above.

7. Updated Impact Assessment "

PART - 5, contains letters sent by Orissa State Government to Ministry of
~ Surface Transport giving clarifications on various matters relatmg to environment

1~ Clearance for Dhamra Port Expansmn PrOJect

PART - 6, contains several etters of clarification on the proposcd projew,t

Same is tbe position as regards PART -7 thereof. * - PART - 8 also contains




C m»jronmental Impact Assessment on Dhamra Port Epansion in Orissa Coast witk

repce to marine living resources.

Ultimately, it is the 1™ meeting of the'Em_p_oweréd Comminee_ for

,n’ﬁonm~en~tal...Clf:.a.r_ag_G_QS.‘__(EQEQ) for Port Projects held on gy November, 1999,
which has decided on the grant of environmental clearance for Dhamra Port

Expansion Project, after it had got all the information as contained in Exhibit - R4.

Thé minutes of that meeting in so far as it is relevant reads:

"2.  The following projects came up for discussion in the meenng.
After presentations by the project proponents and detalled discussions, .
the following decisions were taken:

Expansion of Dhamra Port in Orissa.

(i) Various points raised by MoEF with the Project Proponent,
stand clarified. A letter received from President, Orissa
Krushak Mahasangh was also discussed in the meeting and it
was decided that the environmental clearance to the proposal
was well within the delegated powers of Ministry of Surface
Transport. The matter regarding the vulnerabilitv of the
Coast of Orissa to severe cyclones was also discussed.

(i) The Committee cleared the proposal from environmenial
~angle and advised the Project Proponent to keep the above
pomts in mind while going ahead with the implementation of

1)

project”.

P It is the said decision taken by the Empowered Committee for
____i}”Euvuonmental Clearance of Pcrt Pl’OJCCtS m the Ministry of Surface Transport ol

the Central Government, Wthh ‘has made that ‘Ministry grant the environmental
clearance order under appeal for Dhamra Port Ekpéﬁsion'Project. The adverted
Imatiers, show that grant of envi;onmental clearance for the said port expansion

= project, is made by ECEC-of Mimistry of Surface Transport by following the
" e t::r"""'"'“"'Guldelmes 1ssued for Envuonmental Clearance of Ports vide its Ref:S.0.No. (E)

Daied gt July, 1997.

ST



26

Thus ‘whep no infirmity iS pointed out 1o the NEAA in the order of

vironment C]earance under Appeal on behalf of the Appellant, which had
‘chal.];enoed the order of environment clearance and when the NEAA is not able to

infirmity = in the procedure adopted by the ECEC in .qrammcr

SCC any

ioterfeﬁr]g with such order appealed against. However, 1t has to be clarified that

the patch of about 200 mangroves located: closer to the Dharma Port Expansion
f\,. TN S,

ap’pea] shall be regarded as excluded from that project area mc]udmg 200 meters
width of the area paralle] to the mangrove paich upto salt dyke reaching the

village Amar Nagar, which shall be fenced and maintained at the cost of

Resporrdent ~3.

It is also clarified that the Monitoring Committee, as and when constituted.
for overseeing full compliance of the conditions imposed in the environmental
clearznce order, granting clearance of Dhamra port Expansion Project 10 the
project proponent both. during its constructron phase and during its operational
};h—a;t;mehall include the Beach Prorecnon Councr] of ansa as has been agread 10
by RW. 2 while giving his evidence in ‘the Case,’ of,'c_oyrse subject 10 Appellant's

acceptability on the comnmittee by the Onssa Governipent.

It 1s needless to pomt out that the envlronment clearance order made bv tbe,,
Central Government in respect -of new development projects or expansron or
modernization prOJects when have been made appea]ab]e under the National
Envrronment Appellate Authority Act, 1997 1t is necessary for the Environment

Clearanoe Agency - to make speakmg orders 50 tha,t, it may become easy for the
—_NEAA to find out as to what are the factors which might have weighed with the
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